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NCQA DATA LICENSE AGREEMENT

This License Agreement (the “Agreement”) is effective on the    st day of  

_(the "Effective Date") between the National Committee for Quality Assurance (“NCQA”) and ____________________(collectively referred to herein as “Licensee”).

RECITALS

WHEREAS, NCQA is an independent non-profit organization widely recognized as an authority on health care quality;
WHEREAS, NCQA has developed the Healthcare Effectiveness Data and Information Set (“HEDIS”®) national averages and percentiles for Commercial and Medicaid plans to measure health plan performance in the managed care industry;
WHEREAS, NCQA has developed specifications for the Consumer Assessment of Health Plans Survey (“CAHPS” ®);

WHEREAS, NCQA desires to provide Licensee with a license to display and use the Licensed Data in accordance with the terms of this Agreement;  

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

1. Licensed Data.  The data licensed whether in hard copy, electronic copy, diskette or CD-ROM form and related documentation, including, but not limited to NCQA's definitions relating to the product is described in Exhibit A.
2. License Grant.  Subject to the terms and conditions of this Agreement, NCQA grants Licensee a personal, non-exclusive, nontransferable license to use the Licensed Data or any portion thereof for the purpose described in Exhibit B.

3. License Restrictions.  Licensee shall:

(i) provide users of Licensed Data with access to the definitions developed and provided by NCQA, which are attached hereto as Exhibit A and incorporated herein by reference, from each  page that includes the Licensed Data  or any portion thereof; 

(ii) comply with any guidelines for publication, advertising, publicizing, promotion or use of the Licensed Data which may be issued by NCQA  prior to the Effective Date or during the Effective Term of this agreement;

(iii) not alter or modify the Licensed Data;

(iv) prominently display language that indicates whether the methodology used is NCQA’s or Licensee’s and use unique names when Licensed Data methodology is not consistent with  NCQA’s methodology and include NCQA’s notice of copyright and disclaimer contained in Exhibit C on any website or publication of that contains all or part of the Licensed Data;

(v) not use the Licensed Data or any portion thereof for any purpose other than as specifically set forth in this Agreement, including but not limited to copying, selling, renting, leasing, licensing, sublicensing, or distributing the Licensed Data  or any portion thereof;

(vi) not authorize or permit any third-party or affiliate, subsidiary or related entity to use the Licensed Data or any portion thereof without NCQA's prior written consent;

(vii) not copy, reverse engineer, decompile or disassemble the Licensed Data or modify or prepare derivative works from the  Licensed Data or any portion thereof except as expressly authorized by this Agreement;

(viii) not alter or remove any copyright notices, patent notices, trademark and service mark notices, or other proprietary notices affixed to the Licensed Data or any portion thereof; and

(ix) not display or authorize the display of any third party advertising that includes the Licensed Data or any portion thereof without NCQA’s prior written consent.  

4. Fees. There is no fee associated with the license granted under this Agreement.
5. Ownership, Copyright and Disclosure.  Title to and full ownership of the Licensed Data and all intellectual property rights therein (including, but not limited to, all copyrights, patent rights, trade secret rights) belong to NCQA.  This Agreement shall not be interpreted to grant Licensee any right or license in the Licensed Data or any portion thereof other than as expressly provided for in this Agreement.
6. Confidentiality.  The Licensed Data contains confidential, proprietary and copyrighted information and subject matter ("Confidential Information") and Licensee acknowledges that the Licensed Data contains NCQA proprietary information and/or trade secrets, whether or not any portion of the Licensed Data is subject to copyright or patent protection.  Licensee agrees to (a) keep any such information confidential; (b) not to disclose the information to any third party; (c) to use the information exclusively for the purpose of furthering the activities contemplated in this Agreement; and (d) to not, directly or indirectly, use the information for any purpose unrelated to the activities contemplated in this Agreement.  Confidential Information shall not include any information or material that:  (a) was available to the general public prior to the Effective Date of this Agreement; (b) becomes general public knowledge after the Effective Date of this Agreement otherwise than through the wrongful disclosure of the information; (c) was requested to be disclosed by Licensee in accordance with applicable laws, regulations or codes, provided, however, that Licensee shall first give notice to NCQA of the request for disclosure so that NCQA may seek an appropriate protective order or waive compliance by Licensee with the provisions of this Section  7, or both; (d) is in Licensee's possession prior to the disclosure and was not obtained from NCQA; (e) was received from a third party and was not obtained by the third party from NCQA; or (f) or was developed independently without reference to Confidential Information.

7. Breach.  Any material breach of this Agreement by Licensee will cause irreparable harm to NCQA and shall entitle NCQA to injunctive relief and all legal and equitable remedies available to NCQA, including, but not limited to recovery of reasonable attorney’s fees and termination of this Agreement. 

8. Representations and Warranties. NCQA represents and warrants that it owns all rights in the Licensed Data and is duly authorized to enter into this Agreement.  NCQA warrants that the media containing the Licensed Data is free from defects in material and workmanship under normal use of ninety (90) days from the date Licensee receives the Licensed Data, and Licensee's exclusive remedy for breach of this warranty is replacement of the defective media returned to NCQA during the warranty period. NCQA MAKES NO WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TO INFORMATION OR MATERIALS DELIVERED PURSUANT TO THIS AGREEMENT, INCLUDING WITHOUT LIMITATION ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE AND ANY WARRANTY AS TO THE ACCURACY OR COMPLETENESS OF THE DATA CONTAINED IN THE LICENSED DATA. 

9. Indemnities and Limitation of Liability.  NCQA agrees to indemnify and hold harmless Licensee for any claims and expenses arising from NCQA’s gross negligence or willful misconduct in connection with the compilation and reporting of the Licensed Data pursuant to this Agreement.  Licensee agrees to indemnify and hold NCQA harmless for any claims and expenses resulting from its display and use of the Licensed Data or any portion thereof by Licensee, its employees, and third parties, except to the extent arising from any breach by NCQA of its representations or warranties.  THE LIABILITY OF THE PARTIES TO EACH OTHER ARISING UNDER THIS AGREEMENT SHALL BE LIMITED TO DIRECT DAMAGES.  NEITHER PARTY SHALL BE LIABLE FOR INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES (INCLUDING LOST PROFITS OR LOST BUSINESS SUFFERED BY THE OTHER PARTY) EVEN IF IT HAS PREVIOUSLY BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  TO THE MAXIMUM EXTENT ALLOWABLE BY LAW, THE PARTIES DISCLAIM THE APPLICABILITY OF THE UNIFORM COMMERCIAL CODE OR OTHER UNIFORM LAWS.

10. Term.  This Agreement shall commence upon the Effective Date and shall continue in force for one year unless terminated earlier under the terms of Section 13.
11. Termination.  Upon a material breach of this Agreement by a party, the non-breaching party may terminate this Agreement by giving the breaching party ten (10) days written notice of the breach and advising of the party’s intent to terminate provided the breaching party does not cure said breach with ten (10) days after receipt of notice.  
12. Effect of Termination. Upon termination or expiration of this Agreement, (i) all rights and licenses granted to Licensee under this Agreement and all other rights and obligations hereunder shall terminate, except as otherwise provided for in this Agreement; (ii) Licensee shall immediately cease use of the Licensed Data  and any portion thereof; (iii) Licensee shall immediately cease use of any NCQA trademark, trade name, or other identifying mark or logo; and (iv) Licensee shall cease use of any confidential information received from NCQA and shall immediately return any confidential information to NCQA.  Termination or expiration of this Agreement shall not relieve Licensee of its obligation to make any payments to NCQA required under this Agreement.

13. Survival of Terms upon Termination.  The following sections shall survive termination of this Agreement: Sections 5, 6, 7, 8, 9,  & 12. 

14. Notice.  Any formal notices, approvals, or consents required by this Agreement must be in writing and must be sent by personal delivery, certified mail or commercial overnight delivery service to the individuals identified below at the address given.  Notices hereunder are effective upon actual receipt.  Either party may change the individual who is to receive formal notices or the party’s address for notices by notifying the other party in writing of the change.  The named individuals shall also serve as the primary point of contact for informal communications and instructions concerning this Agreement.

NCQA: Rick Moore – Chief Information Officer
1100 13th St NW, Suite 1000

Washington, DC  20005
Phone: (202) 955-5171
Fax: (202) 955-3599

E-mail: moore@ncqa.org

Copy to: General Counsel
Licensee:
________________



________________



________________



________________
15. Miscellaneous.  This Agreement represents the complete agreement between the parties concerning its subject matter and shall supersede all other agreements, whether written or oral.  Failure to insist on strict performance of any term of this Agreement will not operate as a waiver of any subsequent default or failure of performance.  No waiver of any term of this Agreement will be valid unless in writing and acknowledged in writing by both parties. If any portion of this Agreement is determined by a court of competent jurisdiction or any appropriate legislature or governmental agency to be wholly or partially unenforceable, for any reason, such term shall be deemed to be modified to the minimum extent necessary to comply with such law, ruling or regulation, and the remainder of this Agreement shall not be affected thereby.  This Agreement shall be governed by and be construed in accordance with the laws of the District of Columbia without regard to its choice of laws rules.  Any dispute arising under this Agreement shall be resolved by a court of competent jurisdiction in the District of Columbia, unless pursuant to Licensee’s sale or transfer of substantially all of its assets to which this Agreement pertains.  Licensee shall not assign this Agreement without the written consent of NCQA.  The parties have entered into this Agreement as independent contractors only, and nothing contained in this Agreement places or shall be construed to place the parties in the relationship of agent, partner, employer, employee or joint venturer, and neither party will have the power or authority to obligate or bind the other party in any manner.  The section headings contained in this Agreement are included for reference only and shall not affect the construction or interpretation of any term in this Agreement.
The authorized representatives of the parties have signed below to indicate their assent to this Agreement.

NATIONAL COMMITTEE FOR

____________________________________ 

QUALITY ASSURANCE 



______________________________

______________________________

Signature of Authorized Representative

Signature of Authorized Representative

________________________________

_________________________________

Name of Authorized Representative

Name of Authorized Representative

__________________________________
_________________________________

Title of Authorized Representative

Title of Authorized Representative

______________________________

_______________________________

Date





Date
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Exhibit B
Purpose:  Licensee can use the Licensed Data for the sole purpose of including the Licensed Data in  Licensee’s quality of care benchmarking reports published on Licensee’s website or distributed by Licensee to providers. 

Exhibit C

NCQA Notice of Copyright and Disclaimer:

HEDIS® is a registered trademark of the National Committee for Quality Assurance (NCQA).  The HEDIS benchmarks contained herein are owned and copyrighted by NCQA and are included in this publication with the permission of NCQA.   The HEDIS benchmarks pertain to performance measured at the health plan level and do not represent any standard of medical care.  The benchmarks are provided “AS-IS” without any warranty of any kind including but not limited to any warranty of accuracy or fitness for a particular purpose.  ©2010 National Committee for Quality Assurance.  All rights reserved.
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